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DECI SI ON AND ORDER

WLLIAME. SMTH, United States District Judge

In this civil rights action, the Court is called upon to
travel a path of collateral estoppel, qualified inmmunity and
federal constitutional issues as tangled and circuitous as the
roadways of the Phenix section of West Warwi ck, Rhode | sl and, where
the critical events givingriseto this action occurred. Plaintiff
War nsey W ggi ns asserts that two Rhode I sl and state police officers
violated his rights under the Fourth Arendnent to the United States

Constitution, 42 U S.C. § 1981, Article |, §8 6 of the Rhode I sl and

! Colonel Pare has been disnmissed from the action by
stipulation of the parties.



Constitution, and assorted theories of Rhode I|sland common and

statutory |l aw. Defendants nove for summary judgnent on all counts.
The Court heard oral argunment on My 4, 2004. For the

foll ow ng reasons, the Court grants sunmary judgnent in part and

denies it in part.

. Facts

Most of the events giving rise to the clains in this case are
di sputed. The Court will note as to each fact whether it is agreed
to or contested.

In the waning hours of February 14, 1999, Plaintiff was
observed by Rhode Island State Troopers Eri k Jones and Todd Cat | ow
(O ficers) driving through a nunber of stop signs (wthout
stopping) at various intersections in the Phenix section of West
Warw ck, Rhode 1 sl and. There is a dispute about the manner in
which Waggins’ car was pulled over, but it is agreed that the
Oficers foll oned Wggi ns and that Wggins did eventual ly pull over
and stop his car. The Oficers then wal ked up to Wggins’ car. As
they approached, the Oficers testified?> that they noticed
Plaintiff |ook over his shoulder, reach into the area below the
passenger seat, and hurriedly nove his hand to his nouth. Wggins

di sputes this testinony.

2 As discussed below, the Oficers have testified before two
state court tribunals and in their respective depositions about the
events giving rise to this |awsuit.
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The parties agree that the O ficers ordered Wggins out of his
car and he conpli ed. O ficer Jones testified that he snelled
al cohol emanating from the car and Waggins' person. W ggi ns
di sputes this. The parties agree that the Oficers ordered Wggins
to place his hands on the trunk of his car, after which they
frisked him There are conflicting accounts about the exchange
that followed the search. The O ficers contend that they asked
W ggi ns questions about what was in his nmouth and only received
unintelligible sounds in response. Wggi ns contends that he
responded by saying “nothing.”

At some point during the questioning, the Oficers testified
that they believed Wggins was conceal i ng sonething in his nouth.
Wggins denies that there was anything in his nmouth. Wile the
parties agree that Oficer Jones asked Wggins to open his nouth
and shone a flashlight inside, the parties di sagree about what next
transpired. The Defendants claimthat Wggins began to flail his
arnms about and then | owered his shoulder as if to make a charge at
t hem They contend that they struggled with him and eventual ly
westled himto the ground and subdued him Wggins clains that he
was choked and bl udgeoned for no reason, during which tine he
urinated on hinself. However he got there, it is agreed that
W ggi ns was handcuffed while he was on the ground, after which the
Oficers placed himin the back of a police cruiser. The Oficers

testified that they observed that Wggins' eyes were watery and



bl oodshot and that his speech was slurred. Wggins disputes this,
but the parties agree that the Oficers asked hi m whether he had
drunk any alcohol and that he estinmated that he had drunk 2-3
beers.

At this point, it is agreed that Wggins was read his Mranda
rights and arrested. Wggins clains that Oficer Catlow then
stated, “wait one second,” and proceeded to search Wggins' car.
The search yielded the car registration and a blue pen wth what
was | ater established as cocaine residue on it (about which there
is no dispute). Wggins was transported to the State Police
Barracks in Wckford, Rhode Island. It is agreed that Wggins
refused to take a breathalyzer test, that he was given a field
sobriety test (which he failed), and that he was stri p-searched and
pl aced in a cell.

1. Procedural History

W ggi ns was charged with the foll ow ng: possessi on of cocai ne,
resisting arrest, driving under the influence of alcohol, failure
to stop at three stop signs, and refusal to take a breathal yzer
t est.

The charges of failure to stop at three stop signs and refusal
to take a breathal yzer were tried before the Rhode Island Traffic
Tribunal (RITT), which is part of the Rhode Island District Court.
At the time of the RITT hearing, Wggins and his counsel were aware

that the traffic citations issued to Wggins for failure to stop at



three stop signs msidentified the nanes of the streets at those
respective |ocations. For tactical reasons, however, Wgqggins

counsel did not nmeke Judge Yashar of the RITT aware of these
di scr epanci es. On May 28, 1999, wthout the benefit of the
evi dence of street msidentification, Judge Yashar found that the
police had reasonabl e suspicion to stop Wggins' car and that the
stop was | awful, based on their observations that Wggi ns had not
stopped at three stop signs. Judge Yashar adjudged Wggins guilty
of both charges and Wggins appealed the decision to the R TT
Appeal s Panel .

During the pendency of that appeal, the charges of possession
of cocaine, driving under the influence of alcohol, and resisting
arrest were prosecuted in Rhode Island Superior Court. Wggins
filed a notion to suppress the evidence obtai ned by the warrantl| ess
seizure and search of his person and car. It was at the
suppression hearing that Wggins chose to present the discrepant
evi dence of msidentified street |ocations in order to i npeach the
testinmony of the Oficers. On Cctober 20, 1999, the Superior
Court, Fortunato, J., granted the suppression notion, finding that
Oficers Jones and Catlow were not credible wtnesses and that
there was no probable cause or reasonable suspicion to stop
W ggi ns’ car. The State of Rhode Island (State) consequently

di sm ssed the charges of driving under the influence and possessi on



of cocaine. Justice Fortunato subsequently held a bench trial on
the charge of resisting arrest and acquitted Wggins.

On Cctober 22, 1999, arnmed with the victory of the suppression
of evidence in Superior Court, Wggins filed a notion to vacate the
j udgnment of Judge Yashar with the RITT. The notion to vacate was
hel d in abeyance pending the decision of the R TT Appeals Panel.
On May 27, 2000, the RITT Appeals Panel denied Wggins' appeal of
Judge Yashar’s initial judgment. Waggins took an appeal of that
decision to the Rhode Island District Court, which was denied on
February 8, 2001.

Judge Yashar then entertained the notion to vacate her prior
judgment and denied it on April 19, 2001. Wggins appealed this
denial as well, and the RITT Appeal s Panel affirnmed Judge Yashar’s
denial. Wggins appealed to the Rhode Island District Court and
the District Court, through Chief Judge DeRobbio, denied the
appeal .

Nei ther decision of the District Court (1) affirmng Judge
Yashar’s initial ruling, or (2) affirmng her refusal to vacate was
appeal ed to the Rhode Island Suprene Court, as authorized by R I

Gen. Laws § 31-41.1-9(h).?3

3 Appeal of a RITT decision to the Rhode Island Suprene Court
is avail abl e under the follow ng circunstances:

(h) Certiorari. Any person who has exhausted all renedies
avai l able to himor her under the provisions of this section,
i ncl udi ng an appeal before the district court, may seek revi ew
by petition for wit of certiorari to the suprene court.
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I nstead, and with new counsel, Plaintiff brought this civi
rights action in Superior Court on January 31, 2002. The Conpl ai nt
sets out clains for illegal search and seizure in violation of
Wggins civil rights pursuant to 42 U S.C. §8 1983 and Article I,
8 6 of the RI. Constitution; violation of his civil rights
pursuant to 42 U S C 8§ 1981; and state tort theories of
negl i gence, assault, battery, false arrest, malicious prosecution,
and violation of the right to privacy.

Def endants renoved the case to this Court on March 22, 2002.*
They now nove for summary judgnent on 5 grounds: (1) the case
against the State and the Oficers in their official capacities
shoul d be dism ssed on the basis of the rule enunciated in Wl v.

M chigan Dept. of State Police, 491 U S 58 (1989); (2) the

doctrine of collateral estoppel bars relitigation of the issue of
probabl e cause to stop Wggins' car; (3) the 42 U S C § 1983
clainms against the O ficers in their individual capacities should
be dism ssed on the basis of the doctrine of qualified imunity;
(4) Wggins has not alleged sufficient facts to withstand summary

disposition on his claim under 42 US C 8§ 1981; and (5)

R1. Gen. Laws 8§ 31-41.1-9(h).

* Seni or Judge Ronal d R Lagueux recused hinself fromthe case
on June 5, 2002, whereupon it was transferred to Judge Mary M
Lisi. Judge Lisi transferred the case to the undersigned on
Decenber 4, 2002.



Plaintiff’s state tort clains are defeated by state qualified
i mmunity.

[11. Standard of Revi ew

Summary  j udgnent is warranted when “the pleadings,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, showthat there is no genui ne
issue as to any material fact and that the noving party is entitled
to a judgnent as a matter of law” Fed. R Cv. P. 56(c). Wen a
nmotion for summary judgnment is directed agai nst a party that bears
t he burden of proof, the novant bears the “initial responsibility
of informng the district court of the basis for its notion, and
identifying those portions of [the record] which it believes
denonstrate the absence of a genuine issue of material fact.”

Celotex Corp. v. Catrett, 477 U S. 317, 323 (1986). [f that

showi ng i s made, the nonnovant then bears the burden of producing

definite, conpetent evidence to rebut the notion. See Anderson v.

Li berty Lobby, Inc., 477 U. S. 242, 247-48 (1986). The evi dence

“cannot be conjectural or problematic; it nmust have substance in
the sense that it lims differing versions of the truth which a

factfinder nust resolve at an ensuing trial.” Mk v. Geat Atl

& Pac. Tea Co., Inc., 871 F.2d 179, 181 (1t Gr. 1989). In other

words, the nonnovant is required to establish that there is
sufficient evidence to enable a jury to find in its favor.

DeNovellis v. Shalala, 124 F.3d 298, 306 (1%t Gr. 1997).




V. Analysis
A. WIl v. Mchigan

Plaintiff has sued the State and two of its police officers in
their official and individual capacities. He seeks legal and

declaratory relief. The rule of WIl v. Mchigan is that damage

actions nmay not be brought against states, or individuals in their
official capacities as state representatives, because states are
not “persons” within the neaning of 42 U S.C. 8§ 1983. See WII,
491 U S at 71. To the extent that Plaintiff seeks damages or
declaratory relief against the State or its police officers in
their official capacities pursuant to section 1983, summary

judgnent is therefore appropriate. See Bilida v. MC eod, 211 F. 3d

166, 171 n.4 (1%t Gr. 2000) (“Nor can officers be sued in their
official capacities for the relief sought here: damages and a
declaration regarding past violations of Jlaw”) (citations
omtted). However, to the extent that Plaintiff seeks damages or
declaratory relief against Oficers Jones and Catlow in their
i ndi vidual capacities, WII is inapplicable.

B. Col | ateral Estoppel

1. The RI TT Deci si on

Def endant s next argue that the i ssue of probabl e cause to stop
Wggins' car was already fully litigated before the RITT. Since

Judge Yashar found that there was reasonabl e suspicion to stop the



car, Defendants contend that Plaintiff is collaterally estopped
fromclaimng otherwise in this litigation.

Nothing less than a bizarre anomaly exists in this case:
Judge Yashar found that there was reasonabl e suspicion to stop the
car based on the fact that Wggins had not stopped at three stop
signs. Justice Fortunato, however, in the context of a suppression
nmotion, determned that there was no probable cause to stop
W ggi ns’ car. He found that O ficers Jones and Catl ow were not
credible wtnesses, based in large part on the Oficers’
m sidentification of street names in West Warw ck. Thus, this
Court is faced with the unusual situation of two state court judges
reachi ng opposite conclusions on the sane essential facts — both
of which, it is clained, have potentially preclusive effect on the
i ssues before this Court.

Col | ateral estoppel “is the doctrine which renders concl usive
in a subsequent action on a different claimthe determ nation of
particular 1issues actually Ilitigated in a prior action.”

Provi dence Teachers Union v. MGvern, 319 A 2d 358, 361 (R I.

1974).° It requires: (1) an identity of issues; (2) a valid and

®>Since the issue of probable cause was decided by a Rhode
I sland tribunal, the Court | ooks to state collateral estoppel |aw
See Bilida v. Mdeod, 211 F.3d 166, 170 (1t Gr. 2000) (“Rhode
| sl and | aw det er mi nes whether the state ruling in the crimnal case
is to be given preclusive effect in the federal action.”); Pascoag
Reservoir & Dam LLC v. Rhode Island, 217 F. Supp. 2d 206, 213
(D.R 1. 2002) (“Wien a federal court exam nes whether a state court
deci sion has a preclusive effect, the federal court nust use the
sane law that a state court wuld enploy in making such a
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final judgnent on the nerits; and (3) establishing that the party
agai nst whom coll ateral estoppel is asserted was a party or in

privity wwth a party to the prior action. State v. Santiago, 847

A .2d 252, 254 (R I. 2004). In order to use the doctrine of
col l ateral estoppel defensively,® as Defendants purport to here, it
must be clear that the party opposing its usage had a “full and
fair opportunity to litigate an issue” in a prior |awsuit.

Mendoza, 464 U.S. at 159 (citing Standefer v. United States, 447

U.S. 10, 24 (1980)).

Since the two state court decisions conflict on the issue of
probabl e cause to stop Wggins’ car, the question for this Court is
whet her (and how) to give preclusive effect to both of them
Plaintiff first advances the unconvi nci ng and unsupported ar gunment
t hat because the RITT is a court of “inferior jurisdiction” to the
Superior Court, its findings should be disregarded and t he Superi or
Court’s decision alone should be credited. The Court is not

per suaded. Rhode Island has deened the R TT capable of nmaking

determ nation.”) (citation omtted).

6 “COffensive use of coll ateral estoppel occurs when a plaintiff
seeks to foreclose a defendant from relitigating an issue the
def endant has previously litigated unsuccessfully in another action
agai nst the sanme or a different party. Defensive use of coll ateral
est oppel occurs when a defendant seeks to prevent a plaintiff from
relitigating an issue the plaintiff has previously litigated
unsuccessfully in another action against the sanme or a different
party.” United States v. Mendoza, 464 U.S. 154, 159 n.4 (1984)
(citing Parklane Hosiery Co. v. Shore, 439 U S. 322, 326 n.4
(1979)).
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probabl e cause determ nations in the context of its jurisdictional
ken; its judgnents therefore are worthy of the sane full faith and
credit as those of any other state tribunal. Furthernore, the
Superior Court does not have appellate jurisdiction over the
decisions of the RITT,” so it is technically incorrect to call it
“inferior” to the Superior Court, at |east for purposes of this
col |l ateral estoppel analysis.

Plaintiff’s next attenpt to circunvent the preclusive effect
of the RITT determ nati on depends upon a rarely invoked exception
to the binding effect of collateral estoppel:

Al t hough an issue is actually litigated and determ ned by

a valid and final judgnent, and the determ nation is

essential to the judgnent, relitigation of the issue in

a subsequent action between the parties is not precluded

in the follow ng circunstances:

(5) There is a clear and convincing need for a new
determ nation of the issue

(c) because the party sought to be precluded, as a
result of the conduct of his adversary or other
special circunstances, did not have an adequate
opportunity or incentive to obtain a full and fair
adjudication in the initial action.

Rest at enent (Second) of Judgnents 8§ 28(5)(c) (1982). Comment g to

this section nakes clear that this exception should be invoked

sparingly:

"Fromthe RITT, the appellate route is as follows: first, to
the RITT Appeal s Panel, R 1. Gen. Laws § 31-41.1-8(b); second, the
Rhode Island District Court, RI1. Gen. Laws 8 31-41.1-9(a); third,
t he Rhode Island Suprenme Court, R 1. Gen. Laws § 31-41.1-9(h).

12



Rationale for Subsection (5). As stated in the
introduction to Title E, the policy supporting issue
preclusion is not so unyielding that it nust invariably
be applied, even in the face of strong conpeting
consi der ati ons. There are instances in which the
interests supporting a new determ nation of an issue
al ready determ ned outwei gh the resulting burden on the
other party and on the courts. But such instances nust
be the rare exception, and litigation to establish an
exception in a particul ar case should not be encouraged.
Thus it is inportant to admt an exception only when the
need for a redeterm nation of the issue is a conpelling
one.

Plaintiff trunpets a case decided by the Suprene Court of

Ol ahoma, Danner v. Dillard Dep’t Stores, Inc., 949 P.2d 680 (&l a.

1997), applying this exception. There, defendants in a crimnal
action for larceny were prosecuted and found not guilty. In the
probabl e cause hearing, a witness testified to certain key facts
that resulted in a finding of probable cause, but which did not
conme into evidence at trial after the wtness recanted. After
acquittal, plaintiffs filed a civil action based on various state
| aw theories. They contended that they had not had a “full and
fair opportunity” tolitigate the i ssue of probable cause, and the
Okl ahoma Suprene Court agreed because
[a]t trial [the witness] recanted virtually all the key
accusations necessary to conclude that a crinme had
occurred. . . . Second, there were key facts that were
not and could not have been discovered before the
prelimnary hearing.
|d. at 683 (enphasis inoriginal). Plaintiff |ikens Danner to this

case by claimng that he, too, did not have a “full and fair”

opportunity to litigate the i ssue of probabl e cause before the RITT

13



because the police officers’ testinony was perjured. Pl. Mem Qpp.
S.J. at 9.

Serious accusations denmand equal ly serious proofs. There is
absol utely no evidence at all that the officers perjured thensel ves
before the RITT.® And this case presents neither of the concerns
that notivated the Danner court. The findings supporting Justice
Fortunato’ s deci sion to suppress evidence are based excl usively on
determ nations of credibility, as he was at pains to nake clear;?®
no one recanted any testinony provided to the R TT at the
suppression hearing and the vast majority of factual details that
cane into evidence before the R TT did not change in Superior
Court. Moreover, and in contradistinction to the facts in Danner,
the evidence of msidentified street signs was not only avail abl e
at the tinme of the R TT hearing but was also well-known to
Plaintiff and his counsel.

There is a stronger argunent against issue preclusion that
Plaintiff has not cultivated. Col |l ateral estoppel nmay be

i nappropriate if a party lacked incentive to litigate an issue

8 “pPerjury,” as defined by RI1. Gen. Laws 8§ 11-33-1(a)
requires a “knowingly . . . false material declaration .o
(enmphasis supplied). 1In like manner, Plaintiff charges that the
RI TT deci si on was, “arguably, obtained by fraud on the court.” Pl.
Supp. Mem at 4. Those who live in glass houses should not throw
stones: if true, it is equally arguable that Plaintiff (through
prior counsel) is responsible for that fraud, since he chose to
wi thhold material facts from Judge Yashar.

° See Def. Supp. App. Ex. K, at 218-19.
14



vigorously. See Parklane Hosiery, 439 U S. at 330 (operation of

coll ateral estoppel may be unfair if a party has little notivation
to litigate). W ggins knew that he faced felony prosecution in
Superior Court; his overarching concern was with a vi gorous defense
to those charges; that defense m ght have been conpron sed had he
“shown his hand” at the RITT. Plaintiff could have advanced a
pl ausi bl e argunent that these rather unique circunstances render
the operation of collateral estoppel unjust.

The argunment ultimately fails, however, because “whil e | ack of
incentivetolitigate vigorously may render the col |l ateral estoppel
doctrine inoperative, . . . lack of incentive to appeal does not

have the sanme effect.” Pinkney v. Keane, 920 F.2d 1090, 1096 (2d

Cir. 1990) (citations omtted). Plaintiff did not seek review of
two RITT decisions (the initial determnation and the refusal to
vacate) in the Rhode Island Suprene Court, as is permtted by R 1.
Gen. Laws 8§ 31-41.1-9(h).? “[Flailure to appeal an adverse
j udgnment negates the preclusive effect of that judgnment only when
review was unobtainable ‘as a matter of |aw.’ Where review is
avai l abl e but is not sought, estoppel applies.” Pinkney, 920 F.2d

at 1096 (citation omtted). Plaintiff explains his failure to

10 “Est oppel applies regardl ess of whether reviewis avail abl e
as a matter of right, or sinply as a nmatter of the appellate
court’s discretion.” Pinkney, 920 F.2d at 1096 n. 10.
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appeal in his affidavit dated May 5, 2004, by clainmng that he
sinply could not affordtofile awit of certiorari with the state
Suprene Court. This, he contends, should suffice to invoke the
Rest at enent section 28(5)(c) exception. The Court has not found
(and the Plaintiff has not supplied) any case hol ding that one who
has insufficient funds to appeal a decision of alower court should
be exenpted fromits preclusive effect.' Furthernore, there is
nothing in Plaintiff’s penury that renders the underlying R TT
decision analytically infirm or that conpels a redeterm nation of

t he probabl e cause issue.

! Def endants nove to strike this affidavit, as well as anot her
filed by the Plaintiff on the sane day stating that Plaintiff was
not speeding on the night in question. As to Affidavit “B,” the
notion i s deni ed because the Court specifically requested briefing
on the effect of Plaintiff’s failure to appeal the RITT decisionto
t he Rhode | sl and Suprene Court. The notion to strike Affidavit “A”
is rendered noot by the Court’s decision on the preclusive effect
of the RITT decision, as will becone clear infra.

ZPlaintiff relies on Lewis v. Int’|l Business Machi nes Corp.

393 F. Supp. 305 (D. O. 1974), where the court refused to give
preclusive effect to the determ nation of an Oregon adm ni strative
agency, on the grounds that plaintiff (1) was not represented by
counsel at that proceeding, (2) failed to appear at portions of
that proceeding, and (3) failed to appeal the admnistrative
agency’s decision. |ld. at 308-09. Wggins was represented before
the RITT and, unlike the plaintiff Lewis, was well aware of his
appellate rights (as made plain by his affidavit). Lews is also
i napposite because the court held that Lewis could not have
foreseen that the agency decision would have been given issue
precl usive effect; there is no reason to assune that the sanme could
be said for the RITT deci sion.

16



This Court will therefore accord issue preclusive effect to
the RITT' s probabl e cause determ nation.?® But because the State

is already i nmune fromsuit under the holding of WII v. M chigan,

the critical question beconmes whether O ficers Jones and Catlow, in
either their official or individual capacities, may use coll ateral
estoppel to defend against the section 1983 claim

Both parties assert that Bilida v. Md eod, 211 F. 3d 166 (1*

Cr. 2000) resolves the issue in their respective favors. Caire
Bi |l i da was prosecuted in state court for the m sdeneanor of fense of
possessing a raccoon wthout a permt. Id. at 169. At an
evidentiary hearing in that case, Bilida asserted that her Fourth
Amendnent rights were viol ated when officers of the Departnent of
Envi ronnent al Managenent (DEM entered onto, searched, and seized
her property without a warrant. The state court judge agreed with
Bilida. Id. Bilidathen filed a section 1983 conpl aint in federal
court, namng the State and the DEM officers (officially and
i ndi vidually), which the district court dism ssed. On appeal, she
argued that collateral estoppel required a finding that the search
and seizure were illegal. The First G rcuit disagreed:

[ NN one of the defendants other than the State of Rhode

| sland was a party to the crimnal proceeding, and we

doubt that a Rhode Island court would deem those
i ndi vi dual defendants in privity with the state insofar

¥ The Court recognizes the oddity of granting preclusive
effect to the RITT decision, since it directly conflicts with the
findings of the Superior Court. This apparent paradox is resol ved
infra at section |V(B)(2).
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as they are now bei ng sued in their individual capacities

Co [ M ost precedent indicates that individual state

officials are not bound, in their individual capacities,

by determ nati ons adverse to the state in prior crimnal

cases.
ld. at 170. In Bilida, therefore, the court rejected the
plaintiff’s argunent for of fensive, non-nutual ** col | ateral estoppel
because the parties against whom coll ateral estoppel would have
been asserted, the DEM officers, had not been parties (or their
privies) to the state action. In this case, Wggins is the party
agai nst whom col | ateral estoppel would apply; and he, of course,
was a party to the RITT proceeding. Since nutuality of parties is
not essential to a collateral estoppel defense under Rhode Island

law, DiPinto v. Sperling, 9 F.3d 2, 4 (1t Gr. 1993), the officers

may deploy defensive, non-mutual collateral estoppel to bar
Plaintiff fromrelitigating the issue of probable cause decided

against himby the RITT. See Bl onder-Tongue Labs., Inc. v. Univ.

of Ill. Found., 402 U S. 313, 329 (1971) (“Permtting repeated

litigation of the sane issue as long as the supply of unrel ated
def endants holds out reflects either the aura of the gamng table

or ‘a lack of discipline and of disinterestedness on the part of

4 “Mituality of estoppel” is the sonmewhat anachronistic
doctrine “which ordained that ‘unless both parties (or their
privies) in a second action are bound by a judgnent in a previous
case, neither party (nor his privy) in the second action may use
the prior judgnent as determnative of an issue in a second
action.’” Acevedo-Garcia v. Mnroig, 351 F.3d 547, 573 (1t Gr.
2003) (citing Blonder-Tongue Labs., Inc. v. Univ. of 1ll. Found.,
402 U.S. 313, 320-21 (1971)).
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the lower courts, hardly a worthy or w se basis for fashioning
rules of procedure.’””) (citation omtted). I n consequence, the
RITT decision collaterally estops Plaintiff fromrelitigating the
i ssue of probable cause for the car stop in his case against the
O ficers.

2. The Superior Court Deci sion

The Superior Court’s contrary probable cause determ nation
still nust be confronted. Plaintiff draws on the sane principles
expressed above in support of his argunent that since Defendants
failed to appeal the Superior Court finding, they are collaterally
estopped fromrelitigating that issue in this Court.

But there are salient differences, for collateral estoppel
pur poses, between the two state court determ nations. First,
giving collateral estoppel effect to the Superior Court finding

directly conflicts with the holding in Bilida. See Bilida, 211

F.3d at 170 (DEM officers were not bound in federal action by
previ ous, state court decision adverse to the State, to which they
were not parties).' Second, the application of offensive, non-

mutual collateral estoppel is always nore problematic, from an

> Bilida al so rai ses the question of whether a probabl e cause
determ nation is a “final judgnment”: “Whet her a final judgnent
exi sts m ght be debated since we are dealing with an internedi ate
ruling that led sinply to an abandonnent of the prosecution, but
Rhode Island may not be rigid as to this requirenent[.]” 1d. at
170 (citations omtted). Since this Court, |like the Bilida court,
di sposes of the case on other grounds, it takes no position on this
guesti on.
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equitable viewpoint, than that of its defensive cousin. See

Acevedo- Garcia, 351 F.3d at 573 (offensive, non-nutual collateral

estoppel “historically spawned the greatest msgivings anong
jurists”).1® One of the primary reasons for caution is that
“[a] Il owi ng of fensive collateral estoppel may . . . be unfair to a
defendant if the judgnent relied upon as a basis for the estoppel
isitself inconsistent with one or nore previous judgnents in favor

of the defendant.” Parklane Hosiery, 439 U S. at 330 (footnote

omtted). Wiere, as here, there are opposing findings on the issue
of probable cause to stop Wggins’ car — one favoring Plaintiff
and the other favoring the State — it would be inequitable to hold
that the Oficers are bound solely by the finding that harns their
defense in this case. Third, collateral estoppel is inappropriate
when
[t]he party against whom preclusion is sought had a
significantly heavier burden of persuasion with respect
totheissueintheinitial action than in the subsequent
action; the burden has shifted to his adversary; or the

adversary has a significantly heavier burden than he had
inthe first action[.]

® In fact, it is not clear to this Court that Rhode Island
recogni zes of fensive, non-nmutual collateral estoppel at all. Rhode
Island’s rule is that the party agai nst whomcol | ateral estoppel is
asserted nmust have been a party (or in privity wwth a party) to the
first action. Strictly speaking, therefore, a plaintiff in “Action
B” could never seek to preclude a defendant in “Action B” from
relitigating an issue decided in favor of the sanme plaintiff in
“Action A’ to which that defendant was not a party. Nevertheless,

the Court will assume that Rhode Island does condone offensive,
non- mut ual coll ateral estoppel in certain circunstances in order to
denonstrate that it is inappropriate (as well as, perhaps,

unavail able) in this case.
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Rest at ement of Judgnents (Second) 8§ 28(4). Wile the State bore
the burden of persuasion at the suppression notion before the
Superior Court, the burden has now shifted to the Plaintiff to
establish, by a preponderance of the evidence, that there was no
probabl e cause to stop his car. The Superior Court’s finding that
the State had not net its burden consequently does not preclude the

Oficers fromarguing that Plaintiff cannot neet his. See Cobb v.

Pozzi, 363 F.3d 89, 113 (2d G r. 2004) (“Courts and comrentators
al i ke have recogni zed that a shift or change in the burden of proof
can render the issues in two different proceedi ngs non-identical,
and thereby nmake collateral estoppel inappropriate.”); 18 C

Wight, A MIller, and E. Cooper, Federal Practice & Procedure 8

4422 at 592 (2002) (“Failure of one party to carry the burden of
persuasi on on an issue should not establish the issue in favor of
an adversary who ot herw se woul d have the burden of persuasion on
that issue in later litigation.”).

For all of these reasons, this Court will not accord issue
preclusive effect to the Superior Court’s determnation of the
probabl e cause question. The Court now turns to the alleged

constitutional deprivations.
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C. Violations of the Fourth Anmendnment and the Qualified
| muni ty Def ense

Plaintiff does not specify in his Conplaint what specific
actions he clains are Fourth Anendrent viol ations! (or he believes
that everything the Oficers did violated the Fourth Amendnent).
In either case, the Court is left to parse the Conplaint on its
own. The Court has conceived of six factual allegations that
could, if proven, constitute unreasonabl e searches and sei zures,
and it assumes that Plaintiff neans to press all of them (1) the
stop of Wggins' car; (2) the search of Wggins after he was
stopped by the Oficers; (3) the physical altercation between
Wggins and the Oficers; (4) Wggins' arrest; (5) the search of
Wggins' car; and (6) the strip-search of Wggins at the barracks
after his arrest. The first contention is not actionable because
the Court has held that there was reasonable suspicion to stop
Wggins’ car based on the RITT's findings that Wggins had not

stopped at three stop signs. This leaves the latter five

" Count VI of the Conplaint, “Unreasonabl e Search and Sei zure
in Violation of 42 U . S.C. § 1983,” states:

Def endants, acting under <color of state law, by their
i ndi vidual and concerted acts and/ or om ssions, including but
not limted to those described herein, caused Plaintiff to be
illegally searched and seized in derogation of Plaintiff’s
constitutional right to be free from unreasonabl e searches,
causing Plaintiff to sustai n damages as af oresai d, and t her eby
deprived Plaintiff of rights secured under the Fourth and
Fourteenth Anendnents to the United States Constitution,
actionabl e pursuant to 42 U S.C. § 1983.
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contentions; Defendants (nanely, the Oficers) assert, as to each
of these, the defense of qualified imunity.?*®

A court evaluating a claimof qualified imunity nust first
determ ne whether a plaintiff has alleged a deprivation of a
constitutional or federal right by a defendant official. See

Abreu- Guzman v. Ford, 241 F.3d 69, 73 (1t Cr. 2001). |If so, the

court must next “determine whether that right was clearly
established at the tine of the [official’s] alleged violation.”

Wlson v. Layne, 526 U. S. 603, 609 (1999) (citing Conn v. Gabbert,

526 U. S. 286, 290 (1999)) (internal quotation marks omtted).
“Only after both of these questions are answered affirmatively
should the court address ‘the particular conduct in question,’

Abreu- Guzman, 241 F.3d at 73, to decide whether an objectively

reasonabl e of ficial woul d have believed that his conduct was | awf ul
‘“in light of clearly established law and the information the
of ficial possessed at the tine of his allegedly unl awful conduct.’”

Kelley v. LaForce, 288 F.3d 1, 6 (1%t Gr. 2002) (citing MBride v.

Taylor, 924 F.2d 386, 389 (1%t Cr. 1991)). Keepi ng these
principles in mnd, the Court assesses the remaining putative
Fourth Amendnent vi ol ations.

After they stopped Wggins' car, the Oficers ordered Wggins

out of his car and patted him down. Followi ng the qualified

8 “Qualified imunity shields the [Qfficers only fromdamage
suits,” not from the declaratory relief Plaintiff seeks against
them Bilida, 211 F.3d at 175.
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immunity praxis, the Court first nust determ ne whether these are
al l eged constitutional deprivations. It is no violation that
O ficer Jones ordered Wggins to step out of his car because a | aw
enforcenent officer may, as a matter of course, order the driver of

alawfully stopped car to exit his vehicle. Pennsylvania v. M nms,

434 U.S. 106, 111 n.6 (1977).
The Oficers frisked Wggins after he got out of his car
Reasonabl e suspicion of crimnal activity is required to conduct a

Terry frisk. See Terry v. Gnhio, 392 U.S. 1, 30 (1968). Plaintiff

therefore has alleged a constitutional deprivation of a clearly
established right; the question is whether there are any genui ne
i ssues of material fact in dispute about whether a Terry frisk of
W ggi ns was obj ectively reasonabl e under the circunstances known to
the Oficers at the tine.

This Court finds that there are such facts in dispute. The
Court has held that the O ficers observed that Plaintiff did not
stop at three stop signs. For summary judgnent purposes,
therefore, that is an undisputed fact. Wen approachi ng Wggi ns’
car, the Oficers claimthat they observed that Wggi ns | ooked over
hi s shoul der toward them reached down into the passenger side of
the car, and rapidly noved his hand to his nouth. Wggins contests
all of these facts. Furthernore, when Wggins was ordered to exit

his car, Oficer Jones clains that he snelled an over poweri ng odor
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of al cohol emanating from Wggins and the car. Wggins contests
this as well.

In order to conclude that there was reasonable suspicion to
frisk Wggins (and, therefore, that the Oficers acted in an
obj ectively reasonabl e manner based on the facts known to them at
the tine), the Court would have to find facts or drawinferences in
favor of the Oficers and against Wggins. This, of course, would

run afoul of the summary judgnent standard. See Kelley, 288 F. 3d

at 7 (objective reasonabl eness often requires an “exam nation of
the informati on possessed” by the defendant officials at the tine)
(citations omtted). Moreover, though the contexts in which

reasonabl e suspicion nmay arise are nmany, see Swain v. Spinney, 117

F.3d 1, 9 (1t Gr. 1997), “in cases arising under the Fourth
Amendnent’ s reasonabl eness standard the applicability of qualified
immunity wll often turn on the resolution of contested factua

issues.” Fisher v. City of Menphis, 234 F.3d 312, 317 (6'" Cir.

2000). Here, there are contested i ssues of material fact as to the
exi stence of reasonabl e suspicion to frisk Wggins that nust await
the finder of fact before this Court can address the question of

qualified inmmunity. See R nguette v. City of Fall River, 146 F. 3d

1, 6 (1%t Cr. 1998) (“Sonething of a ‘black hole exists in the |law
as to how to resolve factual disputes pertaining to qualified
i munity when they cannot be resol ved on summary judgnment prior to

trial. To avoid duplication, judges have sonetines deferred a
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decision until the trial testinony was in or even submtted the
factual issues tothe jury.”) (citation omtted); Kelley, 288 F.3d
at 7 n.2 (“We have previously noted that the Suprenme Court has not
clearly indicated whether the judge may act as fact-finder when
there is a factual dispute underlying the qualified imunity
defense or whether this function nust be fulfilled by a jury

In any event, when facts are in dispute, “‘we doubt the
Suprene Court intended this dispute to be resolved fromthe bench
by fiat.””) (citations omtted).

The next alleged Fourth Anendnent violation was the
unreasonabl e force Wggins clainms that the Oficers used agai nst
him Plaintiff alleges (and has testified in his deposition) that
after he was stopped by the Oficers, frisked, and asked what was
in his mouth, the Oficers beat him w thout provocation. The
Oficers and their supporting witnesses claimthat Wggins’ wld
behavior and flailing Iinbs required that he be subdued.

Once again, the qualified imunity question cones down to a
contested issue of material fact as to the Oficers’ objective
reasonabl eness under the circunstances. It would be clear to a |l aw
enforcenment officer that the use of physical force in the context
set forth by Wggins (i.e., beating an individual wthout
justification) would have violated Wggins' well-established

constitutional rights. Likewise, if the scenario set forth by the
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Oficers is accepted, it mght be equally clear that the use of
force was objectively reasonabl e.

The First Crcuit has stated that in the context of an
excessive force claimagai nst the police, the defense of qualified
immunity is “concerned . . . not with proof of raw facts but
whet her, on known or assumed facts, police behavior can be deened
egregi ous enough to submt the matter to a jury.” Roy V.

| nhabitants of Gty of Lewiston, 42 F.3d 691, 696 (1% Cr. 1994)

(enphasi s supplied). Since the facts that gave rise to the
altercation are neither known to this Court nor (at this procedural
stage) can be assuned not to reflect Plaintiff’s view, the Court
must defer the resolution of the Oficers’ assertion of the
qualified immnity defense as to the clai mof excessive force. See

Saucier v. Katz, 533 U S 194, 216 (2001) (whether the officers

were reasonable “turns on which of two conflicting stories best
capt ures what happened on the street”) (G nsburg, J., concurringin
t he judgnent).

The sanme is true for Wggins’ arrest, the search of his car,
and his strip-search at the barracks. All of these are viable
all egations of well-established Fourth Arendnent violations. And
all of theminvolve hotly disputed factual clainms. |If Plaintiff’s
version of the events is accepted, it would have been entirely
unreasonable for the Oficers to arrest him since no reasonable

officer could have concluded that he had commtted any crine.
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Likewise, if the Oficers are not imune fromsuit as to Wggins’
arrest, it would not have been reasonable for them to search
Wggins' car, or to strip-search himat the barracks. Conversely,
if the Oficers’ testinony is countenanced, the arrest, car search,
and strip-search may have been emnently reasonable under the
circunstances, and would entitle the Oficers to qualified
i mmunity. Summary judgnent as to all but the validity of the
initial stop of the car (and the refusal of the Plaintiff to take
the breathal yzer test) nust therefore be denied at this juncture.

D. 42 U.S.C. 8§ 1981

This statute, as anended in 1991, reads:

Al'l persons within the jurisdiction of the United States
shal | have the same right in every State and Territory to
make and enforce contracts, to sue, be parties, give
evidence, and to the full and equal benefit of all |aws
and proceedi ngs for the security of persons and property
as is enjoyed by white citizens, and shall be subject to
I i ke puni shnents, pains, penalties, taxes, |icenses, and
exactions of every kind, and to no other.

42 U.S.C. 8§ 1981(a). The “equal benefit” and “like punishnent”
cl auses of section 1981 proscribe the m suse of governnental power

notivated by racial aninmus. Alexis v. MDonal d’ s Restaurants of

Massachusetts, Inc., 67 F.3d 341, 348 (1%t Gr. 1995). To state a

section 1981 violation, a plaintiff must allege (1) that he is a
menber of a racial mnority, (2) that the defendant discrimnated
against him on the basis of his race, and (3) that the

discrimnation inplicated one or nore of the activities enunerated
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inthe statute. Garrett v. Tandy Corp., 295 F.3d 94, 98 (1t Gr.

2002).

Def endants contend that Plaintiff has failed to produce any
evidence that would satisfy the second elenent — intentional
raci al discrimnation. This Court agrees. Plaintiff’s factual
proffer on the issue of the Oficers’ intent to discrimnate
agai nst himconsists of the following: the Oficers “provid[ed]
false testinmony to the RITT, conplet[ed] reports and tickets with
false information, [did not] stop the Plaintiff after w tnessing
the first alleged traffic infraction,” and notley other criticisns
of the testinony given by the Oficers in the two state court
tribunals and at their depositions. Pl. Opp. S.J. at 18. None
of these allegations directly or indirectly reflects an intent to
di scrimnate agai nst Wggins. Mst relate to the circunstances of
the stop of Wggins' car, which the Court has determ ned was | egal .
In any event, none raises any inference of racial aninmus in the
decision to stop, search, forcibly restrain, or arrest Wggins.

See Johnson v. Crooks, 326 F.3d 995, 1000 (8" Cir. 2003) (black

plaintiff who clained that white officer was in a good positionto

¥ particularly suggestive of an irradicable racial aninus,
Plaintiff believes, are several tracts of Oficer Jones’ deposition
t esti nony. When asked by Plaintiff’s counsel whether the
nei ghbor hood i n which the incident occurred was “raci ally di verse”
or “predom nantly Caucasian,” Oficer Jones apparently responded,
respectively, that he had not made a determ nation about the
nei ghborhood’s diversity and that he had not “seen all the
people[,] sir.” Pl. Opp. S.J. at 18 n.12. Just howthis testinony
IS suggestive of racial aninmus escapes the Court’s understandi ng.
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see her race from his car, and that officer did not imediately
pull her car over when she broke the law, did not sufficiently
establish that officer’'s racial aninmus notivated the arrest);

McKenzie v. Cty of MlIpitas, 738 F. Supp. 1293, 1301 (N.D. Cal

1990) (where the only evidence was that plaintiffs were black and
that the police officers “immedi ately resorted to the use of force
in a situation whose objective context did not call for this
force,” plaintiffs’ conjecture of racially discrimnatory intent
coul d not support their section 1981 claim; cf. Alexis, 67 F.3d at
348 (officer’s statenent to black plaintiffs, “You people have no
rights. You better shut up your [expletive] nouth before | arrest
you too,” gave rise to an i nference of racial aninus maki ng sunmary
j udgnent I nappropriate). Plaintiff’s claim that various
i nconsistencies in the Oficers’ testinony can form a basis for
finding racial animus is untenable.?® Gven the absence of any
meani ngf ul evi dence of discrimnatory intent, summary judgnent is

appropriate as to this cause of action.

2 The Court notes that Justice Fortunato, in his decision on
Wggins’ notion to suppress, nmade the foll owi ng conments about the
ci rcunst ances attending the car stop: “You can certainly tell the
race of the person driving the car. In this case, as is obvious to
everyone in the courtroom M. Wggins is a dark-conpl ected Afro-
Anerican individual.” Def. Supp. App. Ex. K, at 221-22. \Watever
Justice Fortunato’s personal feelings about the raci st overtones of
the car stop may be, they (like Plaintiff’s own conjectures) are
not evidence of racial aninmus and are therefore irrelevant in
determining the viability of the section 1981 cl aim
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E. The State Law d ai ns

Plaintiff sets forth six state law clainms: assault, battery,
false arrest, malicious prosecution, violation of the right to
privacy, and negligence.? The Court addresses each in turn.

1. Assault and Battery

Though in Rhode Island “[a]ssault and battery are separate
acts, wusually arising from the sane transaction, each having

i ndependent significance,” Hennessy v. Pyne, 694 A 2d 691, 695-96

(R1. 1997) (citation omtted), the Court wll analyze them
together for the sake of expediency. An assault is a threatening
physical act or an “offer of corporal injury” that puts an
i ndi vidual in reasonable fear of immnent bodily harm 1d. at 696.
A battery is “an act that was intended to cause, and in fact did
cause, ‘an offensive contact with or unconsented touching of or
trauma upon t he body of another, thereby generally resulting in the
consunmation of the assault.’” [1d. (citation omtted).

For the reasons discussed earlier, there are material facts in
di spute that render these causes of action inappropriate for
summary judgnent at this juncture, both with respect to the

qualified imunity defense and the nerits of the clains.

2L The Count for violation of the Rhode Island Constitution
survives for the sane reason that Plaintiff's federal Fourth
Amendment cl ai nB survi ve.

31



2. Fal se Arrest

To prevail on his false arrest claim Plaintiff nust
denonstrate that he was detained w thout |egal justification, that

is, wthout probable cause. Wnn v. Collins, 723 A .2d 798 (R |

1998). This Count survives as well, since, at this point, there
are sundry disputed facts about whether probable cause existed to
arrest and detain the Plaintiff and whether qualified inmunity
shields the Oficers fromsuit.

3. Mal i ci ous Prosecuti on

“Rhode Island requires a plaintiff to prove four elenents in
order to recover damages for malicious prosecution: (1) the
defendants initiated a prior crimnal proceeding against him (2)
there was a | ack of probable cause to initiate such a proceeding;
(3) the prior proceeding was instituted maliciously; and (4) the

proceeding termnated inthe plaintiff’s favor.” Qusley v. Town of

Li ncoln, 313 F. Supp. 2d 78, 87 (D.R 1. 2004) (citations omtted).
The elements of malice and |ack of probable cause nust be
established by “clear proof.” 1d. Like the prior state clains,
summary judgnent as to the malicious prosecution claim is not
appropriate now because Plaintiff satisfies the first and fourth
el enents and there remain material issues of fact as to the second

and third el ements.
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4. Ri ght to Privacy

R1. Gen. Laws 8 9-1-28.1 created four statutory privacy
rights, only the first of which is at issue here:

(1) The right to be secure from unreasonable intrusion
upon one’ s physical solitude or secl usion;

(1) In order to recover for violation of this
right, it nust be established that:

(A It was an invasion of sonmething that is
entitled to be private or woul d be expected to
be private;

(B) The invasion was or 1is offensive or
obj ectionable to a reasonabl e man; although,

(ii) The person who discloses the information need
not benefit fromthe disclosure.

R1. Gen. Laws 8§ 9-1-28.1(a)(1l). The Rhode Island Suprene Court
has held that one’'s “physical solitude or seclusion” does not

enconpass any activity occurring outside the hone. See Swerdlick

v. Koch, 721 A 2d 849, 857 (R I. 1998). This incident, which
occurred on a public street in a place visible to the public, is
outside the statute’s scope. Id. Summary judgnent is therefore
warranted on this claim

5. Negl i gence

Rhode Island’s formulation of the negligence standard is
famliar: “a plaintiff nmust establish a legally cognizable duty
owed by a defendant to a plaintiff, breach of that duty, proximte
causation between the conduct and the resulting injury, and the

actual loss or danage.” MIlls v. State Sales, Inc., 824 A 2d 461,
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467 (R 1. 2003) (citing Jenard v. Halpin, 567 A 2d 368, 370 (R I

1989)). Since there remain facts in dispute about whether the
Oficers breached a duty of care to the Plaintiff (and, even if
they did, whether they are protected by qualified immunity), this
claimis not anenable to summary judgnent at this stage. Likew se,
Plaintiff’s respondeat superior theory of negligence against the
State survives summary judgnent, subject to the damages cap of
$100, 000 set forth at R1. Gen. Laws § 9-31-2.

| V. Concl usi on

For the foregoing reasons, the Court grants sumrary judgnent
in part and denies it in part.

As to Defendant the State of Rhode Island, sunmary judgnent is
GRANTED on all Counts except Count 1 (“Negligence”). Sunmmary
j udgnment is DEN ED on Count 1.

As to Defendants Jones and Catlow, summary judgnent is also

GRANTED on:

A The i ssue of O ficers Jones’ and Catl ow s probabl e cause
to stop Wggins' car;

B. Count VIl (“Rhode Island Privacy Act”); and

C. Count I X (“Deprivation of Cvil Rights in Violation of 42
U S C § 1981").
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Summary judgnent as to Defendants Jones and Catlowis DENIED as to

Counts I, I, IlI, 1V, V, VI, and VII.

T 1S SO ORDERED.

WlliamE Snmith
United States District Judge

Dat e:
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